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ANS W E R S 
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CHRISTIAN A CHALMERS in Walls, 


1 


The PETITION of Mell Innes and Hope mer-- 
chants in. London. 


( 

HE reſpo ndent had a fon 8 died ſome years ago 20 

„ his Majeſty's {hap the Rainbow, and who 

had due to him, at the time of his death, of prize- 
| money and wages, the ſum of L. 24 Sterling, after 
all expences in recovering the ſame were deducted. The re- 
ſpondent being adviſed, . that by the law of England, ſhe had 
undoubted right. to his {ſum as executrix to her deceaſed ſon, 
ſhe applied to James Young merchant in Stromneſs, to adviſe 
her what way ſhe might recover the ſame; who informed her, 
that the proper method was, to execute a power of attorney to 
ſome perſon of character reſiding at London, and recom - 
mended Meſſ. Innes and Hope merchants there, as perſons he 
had often dealt with, and extremely proper for executing 
ſuch a commiſſion. The reſpondent accordingly, upon his 
recommendation, made out a power of attorney in name of 


Meſſ. Innes and Hope, which ſhe delivered to Mr Young, to 
be forwarded. to them. 
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{v4 --3++.:Kyrkwall, defiring him to inform the reſpondent, that they 
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„ Of this date, the petitioners wrote to Mr Robert Laing at 


had received the above ſum, and had placed it to the credit 
of James Young. Ly 


The reſpondent made repeated demands upon Mr Young 
for the money; who denied that he had any concern with it; 


Jone 12.1764. which obliged her to raiſe an action againſt him before your 


Lordſhips for recovery of the ſame; and to which Mr Young 
gave in the following defences : Imo, That as he never had 
been employed by the purſuer, it was impoſſible he could re- 
ceive or intromit with the money now 1n queſtion; and that he 
therefore apprehended no principle in law or equity could au- 
thoriſe any action againſt him for payment of it. 

2do, That as he had only barely recommended Meſl. Innes 
and Hope, when his advice was ſolicited by the purſuer, that 
recommendation alone could never make him liable for their 
intromiſſions: That ſhe had it in her power either to accept 
or reject that advice when given; and that he could have no 
intereſt to urge the purſuer to grant ſuch a commiſſion to 
theſe perſons 1n particular. 's 


ztio, That he denied he was debtor at that time, or ever 


ſince, to Meſſ. Innes and Hope in any ſum whatever. So that any 
pretence of compenſation of this money with a debt due by him, 
muſt be entirely affected. He acknowledged, That he had 
been formerly bound to them in a bill of ;bottomry, with o- 
ther two perſons, for the ſum of L. 106, 8 s. Sterling; but 
that this bill had been ſent to Mr Robert Laing at Kirkwall, 
to be negotiated by him; and was accordingly ſoon after 


paid. And although Meſſ. Innes and Hope had given them 


a charge of horning for payment of the ſum in this bill; yet 
they had obtained a ſuſpenſion thereof, which the chargers 
had allowed to lie over for four years; which plainly ſhowed 
how 11! founded even they themſelves apprehended their claim 


was. That therefore the decerning againſt him in this action 


Was 


; 


cc 


cc 
4 


8 1 


was in effect diſcuſſing the above ſuſpenſion, as to part of the 
ſum charged for. 


Theſe defences appeared fo relevant to the Lord Gardenſton 


Ordinary, that his Lordſhip was pleaſed ro fiſt proceſs, till June 14.1765. 


Meſſ. Innes and Hope ſhould be brought into the field; and 


the reſpondent was accordingly obliged to raiſe a new action 


againſt the preſent petitioners. 


After theſe two actions were conjoined, and a long litiga- 


tion carried on before the Lord Ordinary, with which it 1s 
ncedleſs to trouble your Lordſhips, the Lord Ordinary, of 


this date, was pleaſed to pronounce the following interlocu- Feb. 20.1766. 


tor. The Lord Ordinary having conſidered this repreſen- 
“tation, and former procedure; and particularly having 
conſidered, that the purſuer's power of attorney was a di- 
rect commiſſion to the repreſenters to levy her ſon's wages, 
which commiſſion they accepted of upon the recommenda- 
tion of Young ; therefore finds, That the repreſenters are 
accountable to the purſuer, adheres to the former interlocu- 
ror, and refules the deſire of the repreſentation ; without 
prejudice to the repreſenters to claim a full indemnification 
from Young, in caſe they ſhall make it appear, on account- 
ing with him, that he was in caſh to pay their demand.” 
Againſt this interlocutor the defenders have thought pro- 
per to give in to your Lordſhips a reclaiming petition; which 
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the reſpondent ſhall endeavour to anſwer with all poſſible bre- 
vity. 


The petitioners fet out with an apology for perſons in their 
ſituation troubling your Lord{hips with a cauſe concerning ſo 
trifling a ſum as the preſent, but hope they will be excuſed 
for reclaiming againſt the Lord Ordinary's interlocutor, as they 
apprehend the doctrine there laid down would be of the moſt 
fatal conſequences to commerce in general, and to the peti- 
tioners in particular. 

Whatever may be the defenders particular circumſtances, 
the purſuer is entirely 1 1gnorant of; but ſhe apprehends the 
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Lord Ordinary's interlocutor is well founded both in law and 
public utility; and that if every perſon who recommended 
another in the way of trade, was to be liable for all the intro- 
miſſions of the perſon he thus recommended, the conſequen- 
ces to commerce would be much more fatal than thoſe ariſing 
from the preſent doctrine. 

But whatever conſequential intereſt the commercial world 
may have in the preſent diſpute, the reſpondent muſt confeſs, 
that, even in that view, {he cannot think herfelf a proper ob- 
ject for carrying on a long litigation with perſons in the opu- 
lent circumſtances in which the preſent defenders are, as ſhe 
is an old cottar- woman, in a very indigent ſituation, unhap- 
pily cut off by the death of her ſon, from the only proſpect 
ſhe had of ſuſtenance, and who has now nothing elſe to 
depend upon for ſupport, except the ſmall ſum of money 
in queſtion, which the defenders have already deprived her 
the uſe of for ſeveral years. 

The defences offered on the part of the petitioners may 
be ſhortly reduced to theſe two. Im, That as they were 
entirely ignorant of the purſuer's ſituation, they never 
would have thought of intruſting her, had not they under- 
ſtood that Mr Young was primarily liable. 2do, That as 
Mr Young was the perſon to whom ſhe gave the commiſſion 
to receive the money, he alone was anſwerable to her for it. 

With reſpect to the fir? of theſe, the reſpondent muſt con- 
feſs ſhe is entirely at a loſs to diſcover what poſſible riſk the 
defenders could run in uplifting her money, as they were to 
reimburſe themſelves out of what they recovered, and actually 
did ſo before they acknowledged the receipt of it. Had they 
propoſed to remit the money immediately to the reſpondent, 
and afterwards taken their chance in recovering the ſame in 
virtue of the power of attorney, they might very properly 
have applied to Mr Young, or ſome other perſon of character, 
to have become caution for her; but as they were to remit 


her 


BE 


her no money until they had recovered her own, they could 
not poſſibly run the ſmalleſt hazard. 

But to come to the principal dgfence offered by the peti- 
tioners, they alledge, That they had no concern whatever with 
the purſuer in this cauſe, any more than their having recover- 
ed the money in queſtion, in virtue of a power of attorney 
granted in her name; but as James Young had tranſmitted 
the power of attorney to them, to him alone they were ac- 
countable for it, and not to the purſuer. 

In order to inforce this doctrine, they appeal to the deter- 
mination of the Civil law, where it is laid down, That the 
actio mandati directa was only competent againſt that manda- 
tary who received the commiſſion from the original mandant. 
But it was never granted againſt a ſecond mandatary, whoſe 
power was only derived from the firſt. | 

The purſuer, ſay they, in this caſe is the original mandant, 
and in that character is well intitled to call Young to account, 
who was her proper mandatary. But it is not eaſily to be 
conceived upon what grounds ſhe has any title to infiſt againſt 
the petitioners, who never received any commiſſion from her. 

The reſpondent readily acknowledges, that the above prin- 
ciple of the Civil law is extremely juſt and rational; but begs 
leave to draw a very different concluſion from it, viz. That 
as the reſpondent 1s the original mandant, ſhe 1s well intitled 
to call, not Mr Young, but Meſſ. Innes and Hope, to account, 
in whoſe name the power of attorney was taken out, who re- 
ceived the commiſſion directly from her, who are therefore 
her proper mandataries, and conſequently alone liable to her 
for their intromiſſions. The purſuer's whole arguments are 
therefore built entirely upon a falſe foundation, That they re- 
ceived their powers from Mr Young, and not from the re- 
ſpondent ; which is a propoſition that will not bear even the 
leaſt ſhadow of diſpute. 

But even ſuppoſing Mr Young had been aQually their debt- 
or at that time, which Mr Young contends he was not, the 

| reſpondent 


E 


reſpondent ſubmits to your Lordſhips, upon what foundation 
or principle in law the defenders could compenfate this money 
which was due to the reſpondent, with a debt owing to them 
by a third party. 25 Sh og 

Had the petitioners bona fide actually remitted the reſpon- 
dent's money to Mr Young on her account, they might have' 
had ſome pretence for pleading the general doctrine, That they 
could not be apain liable to pay to the reſpondent: And in- 
deed they would not have had occaſion to plead it, becauſe if 
Mr Young had truly received the money for her behoof, he 
could have had no defence againſt paying the ſame to her; 
and as ſhe had much eaſier acceſs to recover the money from 
him, who is ſponſible, and lives in her neighbourhood, the 
reſpondent would not have been put to the neceſſity of call- 
ing Meſſ. Innes and Hope in this action. But in the preſent 
queſtion it is not even neceſſary for the reſpondent to diſpute 
the general doctrine, as it does not apply to her caſe. 
; Upon the whole, then, the reſpondent flatters herſelf your 
Lordſhips will have no difficulty in adhering to the Lord Or- 
dinary's interlocutor ; and as ſhe has been for ſeveral years fo 
unjuſtly denied acceſs to this ſum, and put to a conſiderable 
expence which her low circumſtances could ill afford, ſhe hopes 
your Lordfhips will find her intitled to the intereſt of the a- 
bove ſum from the time the defenders recovered it, and like- 
wile to her full expences. 


In reſpect whereof, &c. 
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